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A mover cannot usually avoid a rima facie 
case of its liability for loss or amage to 
household goods it transports merely because 
circumstances prevent it from inspecting the 
damage. However, where the mover claims 
that part of the total damages asserted by 
the Air Force to a shipment were due to 
items the owner never tendered to the mover 
for delivery, even though claimed by the Air 
Force to be lost, the shipper (Air Force) of 
the goods must furnish some substantive 
evidence of tender to the mover in order to 
establish a prima facie case of liability. 
If no substantlve evidence of tender is pre- 
sented by the shipper, a primq facie case is 
not established, and the shipper cannot 
recover from the mover for the alleged loss 
of the items. Continental Van Lines, Inc., 
8-215559, October 23, 1984, modified in part 
and affirmed in part. 

Ea, OIOEST: 

continental Van Lines, Inc., requests reconsideration 
of our decision Continental Van Lines, Inc., 8-215559, 
October 23, 1984, which allowed the Air Force's inspection 
of household goods transported by Continental to establish 
the damaged condition of the goods and establish a prima 
facie case of the mover's liability €or the damage even 
though circumstances prevented the mover from inspecting 
the damage. 

Continental argues that where circumstances prevent 
the mover from inspecting the damaged goods, it should not 
be held liable for any of the damages. Continental also 
argues that several deficiencies in the Air Force's in- 
spection and claims settlement procedure in this case have 
precluded the establishment of a rima facie case of its 

in the Air Force's claims settlement procedure in this 
case precludes the establishment of a prima facie case of 
the mover's liability €or two of the thirteen lost or 

liability. iJe agree with Continenta 5- that one deficiency 
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damaged art icles i n c l u d e d  i n  t h e  s h i p m e n t  of h o u s e h o l d  
goods. However, w e  f i n d  n o  other material d e f i c i e n c i e s  i n  
t h e  A i r  Force's i n s p e c t i o n  or p r o c e d u r e  t h a t  a f f e c t  t h e  
rima facie case of l i a b i l i t y  t h a t  h a s  b e e n  e s t a b l i s h e d  F- or t h e e r  1 1  ar t ic les  o f  t h e  s h i p m e n t .  W e  also con- 

c l u d e  t h a t  t h e  mover c a n n o t  avoid l i a b i l i t y  for these 11 
articles m e r e l y  b e c a u s e  c i r c u m s t a n c e s  p r e v e n t e d  a n  i n s p e c -  
t i o n .  Therefore, o u r  d e c i s i o n  of October 2 3 ,  1984, as 
m o d i f i e d  for t h e  t w o  a r t ic les ,  is affirmed. 

BACKGROUND 

C o n t i n e n t a l  d e l i v e r e d  t h e  h o u s e h o l d  g o o d s  o n  Septem- 
ber 14 ,  1981. On October 7 ,  a s  s u p p l e m e n t e d  o n  October 9 ,  
t h e  A i r  Force s e n t  t h e  mover n o t i c e  of loss a n d  damage 
t o  14 ar t ic les  of t h e  goods a n d  i n v i t e d  t h e  mover t o  i n -  
spect t h e  damage. The  A i r  Force i n s p e c t e d  t h e  damage o n  
October 2 6 ,  prepared a n  i n s p e c t i o n  report a n d  s u p p o r t i n g  
s c h e d u l e  o f  t h e  damage, and  s e n t  t h i s  material t o  C o n t i -  
n e n t a l  w i t h  a claim f o r  payment .  I n  J a n u a r y  1982 ,  C o n t i -  
n e n t a l  admit ted l i a b i l i t y  for damage to  o n l y  o n e  a r t i c l e ,  
wh ich  upon d e l i v e r y  had b e e n  n o t e d  a s  damaged. The  mover 
d e n i e d  l i a b i l i t y  €or t h e  rest  of t h e  loss a n d  damage and  
assoc ia ted  u n e a r n e d  f r e i g h t  because i t  contended t h a t  i t  
had b e e n  d e n i e d  t h e  r i g h t  of i n s p e c t i o n  to determine w h a t  
t h e  damages  were, i f  a n y .  T h e  A i r  Force, however ,  w i t h -  
h e l d  t h e  f u l l  amoun t  of t h e  G o v e r n m e n t ' s  claim from f u n d s  
o t h e r w i s e  d u e  C o n t i n e n t a l  for t h e  loss a n d  damage. Con- 
t i n e n t a l  s e e k s  r e f u n d  of t h e  amount  collected f rom it. 

THE DENIAL OF INSPECTION ISSUE 

T h e r e  may be s i t u a t i o n s ,  as s u g g e s t e d  i n  t h e  case 
c i ted b y  C o n t i n e n t a l  a n d  m e n t i o n e d  i n  our d e c i s i o n  of 
October 23, i n  w h i c h  a mover c o u l d  p r o p e r l y  d e n y  l i a b i l -  
i t y  for alleged damage to  h o u s e h o l d  g o o d s  i f  it were 
d e n i e d  t h e  r i g h t  of i n s p e c t i o n  to  d e t e r m i n e  t h a t  damage, 
p a r t i c u l a r l y  i f  t h e  d e n i a l  were i n t e n t i o n a l l y  d o n e  f o r  
t h e  p u r p o s e  of c o n c e a l i n g  t h e  amoun t ,  i f  a n y ,  o f  t h e  dam- 
a g e .  However,  our d e c i s i o n  o f  October 2 3  concluded t h a t  
t h e r e  was n o  d e n i a l  of t h e  r i g h t  i n  t h i s  case b u t  t h a t  
" *  * * t h e  l ack  of a n  o p p o r t u n i t y  t o  i n s p e c t  was more t h e  
r e su l t  of a f a i l u r e  of t h e  * * * [ p r o p e r t y  o w n e r ]  to 
u n d e r s t a n d  t h e  r i g h t s  of C o n t i n e n t a l  a n d  o f  C o n t i n e n t a l  to  
i n s i s t  o n  i t s  r i g h t  t o  inspec t  * * *." C o n t i n e n t a l  h a s  
o f f e r e d  n o t h i n g  f u r t h e r  t o  c a l l  t h i s  c o n c l u s i o n  i n t o  q u e s -  
t i o n .  C o n t i n e n t a l ' s  o b s e r v a t i o n  t h a t  t h e  Governmen t  h a s  
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an  o b l i g a t i o n  to  in fo rm p r o p e r t y  owners  of t h e  mover's 
r i g h t  to  i n s p e c t  so t h a t  t h e r e  are n o  r e c u r r e n c e s  of t h e  
breakdown t h a t  o c c u r r e d  i n  t h i s  case is i n  f a c t  embodied 
i n  t h e  Government ' s  r e g u l a t i o n s  c o n c e r n i n g  t h e  movement o f  
househo ld  goods  and  s e t t l e m e n t  o f  damage claims r e l a t i n g  
to  t h a t  movement. See Depar tment  o f  Defense  R e g u l a t i o n  
4500.34-R, Chapter 3; Army R e g u l a t i o n  27-20, p a r a g r a p h  
1 1 - 2 9 a ( 2 ) ( d )  ( C g .  12 ,  March 1 9 7 7 ) ;  A i r  Force R e g u l a t i o n  
112-1, p a r a g r a p h  6-17 (Cg. 1 ,  March 1984) .  The mover a lso 
h a s  a c o n c u r r e n t  o b l i g a t i o n  t o  v i g o r o u s l y  p u r s u e  i ts  r i g h t  
of i n s p e c t i o n  i n  those s i t u a t i o n s  i n  which t h e  p r o p e r t y  
owner does n o t  p r o p e r l y  r e s p o n d  t o  t h e  Government 's  
i n s t r u c t i o n s .  C o n t i n e n t a l  d i d  n o t  f u l f i l l  i t s  o b l i g a t i o n  
i n  t h i s  case, so t h e r e  was no  d e n i a l  of i ts  r i g h t  to  i n -  
spect.l/ 
n o t h i n g  else to  a v o i d  t h e  loss and damage found i n  t h e  A i r  
Force's i n s p e c t i o n ,  it is l i a b l e  for t h a t  loss and damage. 

Therefore ,  s i n c e  t h e  mover h a s  p r e s e n t e d  

D E F I C I E N C I E S  I N  THE A I R  FORCE'S INSPECTION 
AND CLAIMS SETTLEMENT PROCEDURES 

C o n t i n e n t a l  p r e s e n t s  m i n o r  d i s c r e p a n c i e s  i n  t h e  
manner i n  which t h e  loss or  damage c o n c e r n i n g  f o u r  a r t i -  
cles of h o u s e h o l d  goods  shown o n  t h e  mover ' s  i n v e n t o r y  
were descr ibed  o n  t h e  A i r  Force's  i n s p e c t i o n  r e p o r t ,  
s u p p o r t i n g  s c h e d u l e ,  and notice o f  loss or damage as  e v i -  
dence t h a t  t h e  A i r  Force's i n s p e c t i o n  was so biased t h a t  

rima f a c i e  case o f  i t s  l i a b i l i t y  h a s  n o t , b e e n  estab- 
? i k  TFT 1 e p r e c i s i o n  and  c o n s i s t e n c y  of d e s c r i p t i o n  
are des i rab le  i n  t h e  v a r i o u s  documents  i n v o l v e d  i n  t h e  
claims s e t t l e m e n t  p r o c e d u r e ,  t h e  minor  d i s c r e p a n c i e s  com- 
p l a i n e d  about i n  t h i s  case do n o t  a p p e a r  t o  be unusua l  and 
wou ld  have  a l l  been  e a s i l y  r e s o l v e d  i f  C o n t i n e n t a l  had 
i n s p e c t e d .  They do n o t  de t rac t  from t h e  s u b s t a n c e  o f  w h a t  

- I /  C o n t i n e n t a l ' s  r i g h t  of i n s p e c t i o n  is n o t  u n q u a l i f i e d .  
I n  t h e  M i l i t a r y / I n d u s t r y  Memorandum o f  Under s t and ing  
cited i n  o u r  d e c i s i o n  of October 23, C o n t i n e n t a l  
agrees t h a t  c e r t a i n  k i n d s  o f  goods ,  such  a s  r e f r i g e r -  
a tors  and t e l e v i s i o n s ,  may be r e p a i r e d  immedia t e ly  
even  i f  t h e  mover does n o t  have  an o p p o r t u n i t y  t o  
i n s p e c t  for damage and t h a t  t h e  mover ' s  l i a b i l i t y  
w i l l  n o t  be d e n i e d  s o l e l y  because of i t s  lack of 
i n s p e c t i o n .  
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t h e  A i r  Force's i n s p e c t i o n  d i s c o v e r e d  n o r  preclude t h e  
e s t a b l i s h m e n t  of a prima - f a c i e  case o f  l i a b i l i t y .  

The first d i s c r e p a n c y  i n v o l v e d  an  ar t ic le  l i s ted  on 
t h e  mover ' s  i n v e n t o r y  as  a power mower. The A i r  Force's 
n o t i c e  and  s u p p o r t i n g  s c h e d u l e  e a c h  described t h a t  a g a s  
c a n  was m i s s i n g ,  a l t h o u g h  t h e  i d e n t i f y i n g  number of t h e  
a r t i c l e  l isted on  t h e  i n v e n t o r y  as  a power mower was 
used. The i n s p e c t i o n  report described t h a t  a lawn mower 
and g a s  c a n  were m i s s i n g ,  r e f e r r i n g  a g a i n  to t h e  i d e n t i -  
f y i n g  number o f  t h e  a r t ic le  l i s t e d  on t h e  i n v e n t o r y  as a 
power m o w e r .  T h e r e  was no doub t  t h a t  t h e  A i r  Force 
claimed a m i s s i n g  gas c a n ;  t h a t  there was no  g a s  can  
l i s t ed  o n  t h e  m o v e r ' s  i n v e n t o r y ;  and t h a t  t h e  o n l y  a r t i c l e  
t h e  A i r  Force could refer to o n  t h e  i n v e n t o r y  was a power 
mower. C o n t i n e n t a l  n e g l e c t s  t o  ment ion  t h a t  t h i s  a r t ic le  
was deleted from t h e  A i r  Force's f i n a l  claim, r e d u c i n g  t h e  
number o f  art icles to 13, presumab ly  b e c a u s e  t h e  A i r  Force 
could n o t  d e m o n s t r a t e  t h a t  d g a s  can  was i n  f a c t  t e n d e r e d  
t o  t h e  mover f o r  d e l i v e r y .  

The second  d i s c r e p a n c y  i n v o l v e d  an a r t i c l e  l is ted on 
t h e  i n v e n t o r y  as a lawn c h a i r .  Al though t h e  i n i t i a l  
notice o f  loss or damage s t a t e d  t h a t  one lawn cha i r  was 
m i s s i n g ,  t h e  supp lemen ted  n o t i c e ,  t h e  i n s p e c t i o n  r e p o r t ,  
and t h e  s u p p o r t i n g  s c h e d u l e  a l l  referred to  two lawn o r  
lawn l o u n g e  c h a i r s  a s  b e i n g  m i s s i n g ,  w h i l e  r e f e r r i n g  to 
o n l y  t h e  i d e n t i f y i n g  number of t h e  a r t ic le  l i s ted  on t h e  
i n v e n t o r y  as a s i n g l e  lawn chair .  C o n t i n e n t a l  n e g l e c t s  
t o  men t ion  t h a t  t h e  a r t ic le  l i s t e d  on  t h e  i n v e n t o r y  i m m e -  
d i a t e l y  s u c c e e d i n g  t h e  d i s p u t e d  lawn chair  is also 
described a s  a s i n g l e  "lawn c h a i r . "  T h e r e f o r e ,  t h e  d i s -  
c r e p a n c y  amounts  t o  a s i m p l e  f a i l u r e  to  i n c l u d e  b o t h  
i d e n t i f y i n g  numbers o f  t h e  a r t i c l e s  l i s t ed  on t h e  inven-  
t o r y  as "lawn chair ."  

The t h i r d  d i s c r e p a n c y  i n v o l v e d  an  a r t ic le  l i s t e d  on 
t h e  i n v e n t o r y  as  "TV t r a y s  o n  4 ."  The A i r  Force's n o t i c e  
described t h r e e  o f  f o u r  o f  t h e  set o f  TV t r a y s  m i s s i n g ;  
t h e  i n s p e c t i o n  report described TV t r a y s  and s t a n d  m i s -  
s i n g ;  and t h e  s u p p o r t i n g  schedule  descr ibed  three  TV t r a y s  
and s t a n d  m i s s i n g .  W e  b e l i e v e  t h a t  t h e  o r d i n a r y  meaning 
of the i n v e n t o r y  d e s c r i p t i o n  of "TV t r a y s  o n  4 "  and t h e  
no t ice  d e s c r i p t i o n  of set  of TV t r a y s  i n c l u d e s  a s tand  
w i t h o u t  p a r t i c u l a r l y  d e s c r i b i n g  i t  because t h a t  i s  t h e  way 
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t h a t  t h e  art icle is u s u a l l y  found i n  commerce. If t h e  
i n v e n t o r y  item had been  a ' f i r e p l a c e  set" w e ,  s i m i l a r l y ,  
would have  b e l i e v e d  t h e  d e s c r i p t i o n  to have  i n c l u d e d  a 
s t a n d  w i t h o u t  p a r t i c u l a r l y  s t a t i n g  it. The f a c t  t h a t  t h e  
i n s p e c t i o n  report and s u p p o r t i n g  s c h e d u l e  p a r t i c u l a r l y  
d e s c r i b e d  f o r  t h e  f i r s t  t i m e  t h a t  t h e  s t a n d ,  bes ides  t h r e e  
o f  t h e  Tv t r a y s ,  was m i s s i n g  does n o t  i n d i c a t e  bias.  

The f o u r t h  d i s c r e p a n c y  i n v o l v e d  a n  a r t ic le  l is ted 
on t h e  i n v e n t o r y  as a room d i v i d e r  i n  s i x  pieces, The 
A i r  Force's n o t i c e  described t w o  mirrors a s  m i s s i n g  wi th-  
o u t  r e f e r r i n g  t o  any  a r t i c l e ' s  i d e n t i f y i n g  number o n  t h e  
i n v e n t o r y ;  t h e  i n s p e c t i o n  r e p o r t  described t h e  loss as  
"Bathroom u t i l i t y  s h e l f  mirror m i s s i n g "  and r e f e r r e d  t o  
t h e  i d e n t i f y i n g  number on  t h e  i n v e n t o r y  c o r r e s p o n d i n g  w i t h  
room d i v i d e r ;  and  t h e  s u p p o r t i n g  s c h e d u l e  descr ibed t h e  
a r t i c l e  as  "bathroom u t i l i t y  s h e l f , "  t h e  n a t u r e  o f  t h e  
damage a s  " ( 2 )  mirror s l i d i n g  door miss.', and r e f e r r e d  to 
t h e  i d e n t i f y i n g  number on t h e  i n v e n t o r y  c o r r e s p o n d i n g  w i t h  
room d i v i d e r .  Al though t h e  i n s p e c t i o n  report does n o t  
i n d i c a t e  how many o f  t h e  r o o m  d i v i d e r ' s  p i e c e s  were d e l i v -  
ered, w e  b e l i e v e  t h e  record r e a s o n a b l y  indicates t h a t  two 
mirrors b e l o n g i n g  t o  a n  a r t i c l e  l i s ted  o n  t h e  i n v e n t o r y  as 
a room d i v i d e r  were m i s s i n g .  

C o n t i n e n t a l  p r e s e n t s  a defect i n  t h e  c l a i m s  set t le-  
ment  p r o c e d u r e  t h a t  w e  a g r e e  precludes t h e  e s t a b l i s h m e n t  

Of t h e  a a r t i c  e? e s t  t h e  A i r  Force claims were lo s t ,  
ar t ic les ,  an  a i r  compressor and bean-bag c h a i r ,  were 
a l l e g e d  t o  be m i s s i n g  from two separate p a c k i n g  c a r t o n s  
l i s ted  on  t h e  i n v e n t o r y ,  b u t  t h e  ar t ic les  were n o t  o t h e r -  
wise s p e c i f i c a l l y  i d e n t i f i e d  on  t h e  i n v e n t o r y .  I n  order 
to  e s t a b l i s h  a prima f a c i e  case, t h e  s h i p p e r  must  show 
t h a t  t h e  art icles were t e n d e r e d  t o  t h e  mover f o r  s h i p -  
ment. S i n c e  t h e  record c o n t a i n s  no  s u g g e s t i o n  t h a t  t h e  
c a r t o n s  had  been tampered w i t h  by t h e  mover a f t e r  b e i n g  
packed  a t  o r i g i n  n o r  any  o t h e r  s p e c i f i c  e v i d e n c e  by t h e  
p r o p e r t y  owner t h a t  t h e  compressor and bean-bag chair  had 
been tendered to  t h e  mover f o r  sh ipmen t  (o the r  t h a n  a 
s i g n e d  claim form), w e  c o n c l u d e  t h a t  s u b s t a n t i v e  e v i d e n c e  
is l a c k i n g  t o  e s t a b l i s h  t h a t  t h e  a r t i c l e s  were t e n d e r e d  to  

rima f a c i e  case of t h e  mover ' s  l i a b i l i t y  f o r  two of 
The t w o  

t h e  mover for sh ipmen t .  C o n t i n e n t a l  Van L i n e s ,  I n c . ,  
8-214554,  December 1 4 ,  1984; P a u l  Arp in  Van ~ i n e s ,  I n c . ,  
8-205084, J u n e  2, 1982,  a f f ' d . ,  8-205084, J u n e  8 ,  1983. 
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The defect in the claims settlement procedure was to 
assert a rima facie case on insubstantial evidence of 
tender to +--- t e mover. 

CONCLUSION 

Since Continental was not denied the right of inspec- 
tion, it cannot avoid the rima facie case of liability 

of the shipment. The minor discrepancies involving termi- 
nology do not affect that liability. However, because the 
Air Force did not present substantive evidence of tender 
to the mover for shipment of two articles claimed to be 
lost, we are issuing instructions to allow Continental's 
claim for the amount withheld for those two articles and 
related unearned freight. Accordingly, our decision of 
October 23, 1984, as modified for two articles of the 
shipment, is affirmed. 

established by the Air Force G s inspection for 1 1  articles 

Acting Comptrol lek Gdne r a1 
of the United States 
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